
Editorial

In 1996, governments and NGOs from around the world met in Geneva for the Diplomatic Conference on Certain Copyright and Neighbouring Rights Questions.  The Conference was held to discuss copyright needs in the digital era and international copyright needs in light of new technologies.  Negotiators from 160 countries reached agreement on two of the proposed treaties, the WIPO Copyright Treaty (“WCT”), and the WIPO Performances and Phonograms Treaty (“WPPT”).  (The Copyright & New Media Law Newsletter was “born” just after this significant international gathering and was first published in Spring 1997.)

Although the two "new" World Intellectual Property Organisation (“WIPO”) treaties were agreed upon in 1996, they only came into force in 2002 when they had a sufficient number of signatory countries.  The treaties specify the minimum protection and international norms that member countries must include in their own copyright laws.  The treaties provide guidelines to member countries on how to legislate copyright law in relation to digital mediums that provide ways of creating, reproducing and distributing digital works. 

WIPO Copyright Treaty

The WCT deals with the protection of literary and artistic works as defined in the Berne Convention and specifically protects computer programs and certain databases. The WCT provides authors the following rights: (i) the right of distribution; (ii) the right of rental; and (iii) the right of communication to the public.  The Treaty also contains obligations concerning the protection against the circumvention of technological measures used by authors to protect their works, and the removal or alteration of rights management information.

WIPO Performances and Phonograms Treaty

The WPPT protects the rights of performers and producers of phonograms. The WPPT grants performers and producers four kinds of economic rights: (i) the right of reproduction; (ii) the right of distribution; (iii) the right of rental; and (iv) the right of making available. As well, the WPPT provides performers the following three economic rights with respect to live performances: (i) the right of broadcasting (except in the case of rebroadcasting); (ii) the right of communication to the public (except where the performance is a broadcast performance); and (iii) the right of fixation.

Compliance with the Treaties

There are currently 88 member countries to the WCT and 86 member countries to the WPPT. The WIPO Treaties are not self-executing.  This means that signing the treaty alone does not result in a country fulfilling its obligations under the treaty. In order for member countries to be a party to the WIPO treaties, and to receive national treatment in other member countries, that country must first meet the requirement in the treaty.  This usually means amending or implementing new domestic legislation to meet the obligations under the treaties. 

For example, the United States enacted the Digital Millennium Copyright Act (“DMCA”) in 1998 to comply with the two WIPO Treaties. Australia and Japan have also enacted laws in order to comply with the treaties in 2007 and 2002 respectively. In 2009, the European Union (“EU”) and sixteen EU member states ratified the WCT and WPPT. Other countries are still contemplating how best to amend their laws to comply with the two treaties, and there is increasing international pressure for these countries to do so. 

Future

The treaties were adopted in 1996 with the intention of bringing the international protection of copyright and related rights up to speed with modern advances in information technology. However, the treaties are already considered by some to be outdated as they do not reflect the new digital realities faced today, such as peer-to-peer file sharing and social networking. There is debate, such as in Canada, as to whether amending national laws with a view towards ratifying the WIPO treaties continues to be useful and whether the treaties adequately address copyright protection in the context of present technologies.  

Note that the Berne Convention for the Protection of Literary and Artistic Works, which remains the leading copyright convention, was initially introduced in 1886 and has been revised several times, with the most recent revision in Paris in 1971.  To reflect the technological developments in the 1970s and 1980s including reprography, video technology, home taping machines, cable television and computer programs and storage and electronic databases, the international copyright community then followed a strategy of “guided development” by study and discussion, rather than attempting to initiate new international norms.

