Copyright Law and

Cultural Festivals

Events promoting art, music or other types of cultural
content pose many challenges for copyright and trademark

protection.

BY LESLEY ELLEN HARRIS

If you are organizing a folk, art, or other
type of cultural festival, protecting intel-
lectual property (IP) should be part of
your plans. As you may know, intel-
lectual property is intangible property or
intangible elements of a tangible work
and includes patents, trademarks, and
copyright. Each of these areas of IP is
an important part of cultural festivals.

Due to their very nature, festivals have
many |P-related aspects that need to
be identified, managed, and protected.
The program for the festival may be pro-
tected by copyright, and the festival's
logo may be protected by trademark
law. Content displayed or presented at
the festival may be protected by copy-
right; in fact, there may also be underly-
ing rights that need to be cleared. For
example, if music is performed and the
music belongs to someone other than
the performer, the performer may need
to get permission from the music com-
poser and publisher.

Copyrights, Patents

and Trademarks

According to Article 1, Section 8, Clause
8 of the U.S. Constitution, the purpose
of copyright protection is “to promote
the progress of science and useful arts,

by securing for limited times to authors
and inventors the exclusive right to
their respective writings and discover-
ies.” The U.S. Copyright Act specifically
identifies literary, musical, and dra-
matic works, choreography, pictures
and sculptures, movies, sound record-
ings, and architectural works “fixed in
any tangible medium of expression” as
eligible for protection. This protection
extends to compilations and derivative
works.

Copyright protection includes the
exclusive rights to (1) reproduce or
distribute a work, (2) sell, rent, lease,
lend, or transfer ownership of the work,
and (3) perform or display the work. It
also protects moral rights, thus ensuring
that the work cannot be altered in a way
that injures the reputation of the author
or creator.

The U.S. Patent and Trademark
Office (USPTO) describes a trademark
as “a word, phrase, symbol, and/or
design that identifies and distinguishes
the source of the goods of one party
from those of another.” It defines a
patent as “a limited duration property
right relating to an invention, granted by
the USPTO in exchange for public dis-
closure of the invention.” The agency
differentiates trademarks and patents
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from copyright, which it describes as
intended to protect “works of author-
ship, such as writings, music, and
works of art that have been tangi-
bly expressed.” (http://www.uspto.gov/
trademarks/basics/definitions.jsp)

Ensuring Protection

Participants in folk, art, or cultural fes-
tivals benefit personally and financially
from copyright protection. For example,
you wouldn’t want to host a music festi-
val that results in bootleg videos show-
ing up on YouTube.

Copyright protection can be effected
in several ways. First, your solicitation
for vendors and exhibitors can include
a mention that copyright protection
strategies such as posted warnings and
notices as well as onsite monitoring will
be in place. The notices should state
that taking still images or videos or mak-
ing audio recordings of performances or
displays is prohibited. While the use of
a copyright symbol or copyright notice
is not required under U.S. copyright
law (or in most developed countries),
including copyright symbols in festival
literature and posting notices will alert
attendees that copyright exists in the
music being performed and/or art being
displayed or sold.

Onsite  monitoring could include
instructing your staff in using appropri-
ate procedures to identify and address
potential infractions. Staff can watch
for anyone using recording equipment,
although this has become more difficult
as recording equipment has become
smaller and more portable. Staff also
can intercede if they witness an infrac-
tion; appropriate measures might
include asking someone using record-
ing equipment to stop or simply notify-
ing event security staff.

In addition to protecting the exhibitors
and vendors participating in your festi-
val, it's important to consider the frame-
work that you, the organizer, construct
in order to stage the event. ltems used



to promote the event, solicit exhibitors
and performers, and stage the event—
posters, brochures, banners, advertising
materials, and photos come to mind—
could merit protection. Often, these
materials require significant financial
and temporal investments, so copyright
protection is a valuable resource. Keep
in mind that the festival’'s logo or any
icon identifying the festival may deserve
trademark protection as well.

Cultural and Ethical Interests

In 2005, the World Intellectual Property
Organization (WIPO) published a paper
on protecting cultural expressions and
folklore. This document describes folk-
lore as “a means of self expression and
social identity” as well as “a living and
still developing tradition” for develop-
ing countries. The paper likens unfair
exploitation of folklore and folk art to
“piratical activity” in that it “seriously
prejudices the legitimate moral and
economic interests of the communities”
of origin.

The paper details the efforts of WIPO
and others as early as 1967 to encour-
age international protection. Protections
do not exist for folklore or folk art itself,
and there are only tangential protec-
tions for folklore or fork art performanc-
es or fixed expressions. In the interest
of fairness and respect, however, best
practices are emerging for recognizing
culturally sensitive materials that are
not specifically protected. For exam-
ple, WIPO's International Committee
on Intellectual Property and Genetic
Resources, Traditional Knowledge and
Folklore (http://www.wipo.int/tk/en/igc)
continues to pursue “balanced and
appropriate legal and practical means
to protect TK [traditional knowledge]
and TCE [traditional cultural expres-
sion].”

Steps to Take
Education, communication, and plan-
ning are important elements of an effec-

tive copyright management strategy.
Educate both yourself and festival staff
so that they can readily identify copy-
right issues, understand the implica-
tions, address any concerns, and miti-
gate risk.

A festival checklist should include the
following actions:

e |dentify the festival’'s protectable
assets and any potential cultural or
ethical concerns.

e Determine acceptable uses of those
assets.

e Communicate with your exhibitors
and vendors to ensure you have per-
missions (licensing agreements) as
needed.

e Advertise or post guidelines, notices,
and warnings; monitor and curtail
IP infringements as necessary.

The Annex of WIPQO's Intellectual
Property and Folk, Arts and Cultural
Festivals publication (www.wipo.int/
edocs/pubdocs/en/wipo_pub_1043.
pdf) contains examples of warnings
and notices that offer some guid-
ance.

Protecting the copyright interests of
both the festival and its participants can
help ensure both the short- and long-
term success of your festival. sLA
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